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Deprivation of Liberty -Report
Background

The Deprivation of Liberty Safeguards are a local authority duty under the Mental Capacity Act, 2005. The safeguards came into force in 2009 and apply to people aged 18+ who are in a registered care home or hospital, and:

· Need to be cared for in a restrictive way in their best interests

· Are not free to choose where they live 

· Lack capacity to consent to the arrangements

Most of the people affected by the safeguards have a dementia or a learning disability. An application under the DoLS scheme carries no implication that care quality is under question just that elements of the care provision involve restrictions on the person’s liberty. The DoLS process is the legal mechanism for assessing if these restrictions are appropriate.

The assessment is carried out by a Best Interests Assessor (usually a social worker, occupational therapist or a nurse) and a Mental Health assessor (a psychiatrist or a GP)

The assessment involves:

· a detailed consultation with the person affected, care or nursing staff, and relatives; 

· an assessment of their mental capacity and 

· detailed scrutiny of the justification for any restrictions being applied to them.

Care homes and hospitals request authorisation from the local authority, who are required to arrange for assessments to take place within a statutory timescale. Unfortunately, since April 2014, when a Supreme Court judgement clarified the definition of deprivation of liberty, the numbers of referrals nationally has far exceeded the capacity of local authorities to carry out assessments. Other than a one-off payment to local authorities in 2014/15 there has been no additional central government funding to address this.

Current position

In common with most other local authorities regionally and nationally Somerset has a considerable backlog of cases it has not been able to assess. As at the end of January 2020, Somerset had 2244 waiting applications. Somerset’s performance on this and other measures is comparable to that of similar local authorities such as Dorset and Devon. The DoLS service receives approximately 2400 applications per year and has worker capacity to complete approximately 750 assessments. These are for people in care homes and hospitals only. 

There are also people deprived of liberty in, for example, some supported living services, but those cases require authority to be sought not through the DoLS process but directly from the Court of Protection. Social work teams prioritise the most urgent or complex of these cases but there is currently an approximately 8 month wait between documents being submitted to the Court and the Court granting an authorisation.

Prioritisation 

Experienced professional staff in the DoLS team scrutinise all applications in order to accord each case a priority. 

· High priority situations are those where a person in hospital or a care home appears to be objecting to or unhappy with the arrangements made for their care and treatment. These are assessed straightaway.

· Situations regarded as being of lower priority are those where a person appears to be settled and happy with their care and this is supported by their family. These await the DoLS assessors having capacity once the urgent cases have been addressed but most will wait for a considerable time. 

The priorities accorded to all cases are kept under review by the team.

The risk of legal challenge to the prioritisation process SCC has been forced to adopt is considered to be low. SCC has not been subject to challenge on any case since adopting this approach. The Court of Protection has indicated that it will not award costs against local authorities who are prioritising applications appropriately.

Liberty Protection Safeguards

The DoLS scheme is due to be replaced by the Liberty Protection Safeguards within the next 12 months to address some of the weaknesses of the DoLS scheme. This will include the delays in assessing all relevant cases as well as reducing the current duplication of some assessments. It is hoped that per case the cost will reduce. The overall increased numbers of cases to be addressed will create a resource pressure if not adequately funded. An announcement about the precise timescale and resources for implementation is awaited from the relevant government minister in the next few weeks. The original intention was for the new legislation to come into effect in October 2020 but it is quite likely this will be delayed. 

Additional safeguards for people deprived of their liberty

The DoLS service works very closely with the commissioned advocacy service, Swan Advocacy, to ensure that all people being dealt with under the DoLS scheme have the support of an independent advocate if they don’t have family members who are closely involved.

Where a person who is deprived of their liberty is considered to be objecting to their arrangements the DoLS service engage the involvement of the relevant social work team to try and resolve matters. Where this is not possible and a person wishes to formally challenge a DoLS authorisation, the service is proactive in making applications to the Court of Protection. The DoLS service provides advice to staff and managers across the ASC service about effective use of the Mental Capacity Act.

	For more information please contact: 


	Name: Chris Hamilton
Email: cahamilton@somerset.gov.uk
Telephone: 07919 540630




Sheet Number:


2017-21/130





Providing support for County Councillors










